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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge
Plaintiff filed the present action on Novenber 26, 2001!
pursuant to Section 301 of the Labor Managenment Rel ations Act,
29 U.S.C. 8§ 185 asking this Court to vacate an arbitration
award (“Award”) in which the arbitrator (“Arbitrator”)
concl uded that defendant Southern Union Conpany? (“Conpany”)
did not violate the collective bargaining agreenent (“CBA”) it
had entered into with Local 12431 (“Union”). In the present
action, plaintiff alleges that the Conmpany placed himon

unpaid adm nistrative leave in violation of the CBA.

Plaintiff filed an amended conpl ai nt on February 19, 2002.

2Provi dence Gas Conpany was acquired by Sout hern Uni on Conpany.
The Conpany currently operates under the nane New Engl and Gas
Conpany.



Plaintiff further contends that the Union breached its duty to
represent himfairly during the grievance and arbitration
proceedi ngs in which the Union contested the Conpany’s
decision to place plaintiff on adm nistrative | eave.

Plaintiff also alleges that the Union breached its duty of
fair representation by refusing to file a grievance
chal I engi ng the Conpany’s failure to post a notice announci ng
a tenmporary stockroom vacancy and the Conpany’s subsequent
decision to assign himto that position.

There are three issues currently before this Court. The
first is whether the statute of limtations has expired in
this hybrid 8 301/fair representation case. The second issue
is whether the Union breached its duty of fair representation
by either failing to file the stockroom vacancy posting
grievance or by inadequately representing plaintiff during the
unpai d adm ni strative | eave proceedings. The third issue is
whet her the Conpany violated the CBA by placing plaintiff on
unpai d adm nistrative leave. This witer will address these
i ssues seriatim

After close exam nation of existing case law, this Court
concludes that the statute of limtations expired before
pl aintiff brought this suit; and, in any event, the Union did

not breach its duty of fair representation, and the Conpany



did not breach the CBA. Therefore, this Court upholds the
Arbitrator’s Award and grants each defendant’s notion for
sunmary j udgnent.

Backgr ound

Laurence Hazard, (“plaintiff”) filed this action pursuant
to Section 301 of the Labor Managenent Rel ations Act, 29
US C 8§ 185 (2000)(“LMRA"). Plaintiff asks this Court to
vacate the Award in which the Arbitrator concluded that the
Conpany did not breach the CBA it had entered into with the
Union for the period January 21, 1996 through January 21,
2001. Plaintiff has also brought this suit against the Union
for breach of the duty of fair representation during the
arbitration proceedings and for breach of the same duty based
on the Union’s refusal to file a grievance challenging the
Conpany’s decision to assign plaintiff to a tenporary
st ockroom position.

Plaintiff was enployed by the Conpany in its neter repair
department and a nenber of the Union throughout his
enpl oynent . 3 The neter repair department enpl oyed six
people. In the departnment, only M chael Baptiste (“Baptiste”)

was nore junior than plaintiff in overall conpany-w de

*The terns and conditions of plaintiff’'s enploynent were
governed by the provisions of the CBA entered into between the Union
and t he Company.



seniority. The renmaining four nmenbers of the departnent
enj oyed greater seniority than plaintiff.

In the summer of 2000, a full time messenger and one of
t hree stockroom enpl oyees of the Providence Gas Conpany were
scheduled to retire. The Conpany determ ned that there was
not enough work to maintain a full tinme nessenger and three
st ockroom workers. As a result, the Conpany intended to
subcontract the nessenger position and to elimnate the third
st ockroom position. After negotiating with the Union,
however, the Conpany agreed not to subcontract the nessenger
position and instead to create a nessenger/stockroom
bargai ning unit position. Although the new position was only
tenporary, the Conpany realized it would need a second
enpl oyee to fill in for the messenger/stockroom worker when
t hat enpl oyee was not at work.

Nevert hel ess, after reviewing the staffing in the various
departnents, the Conpany was unable to find a backup enpl oyee
to train. As a result, Union President Ray Conroy
(“Conroy”), a nmeter repair departnent enpl oyee, suggested to
t he Conpany that one of the neter repair shop enployees coul d
serve as the backup on a trial basis in order to keep the job
in the bargaining unit. The Conpany agreed and decided to

train Baptiste, because he was the npbst junior enployee in the



departnment. The Conpany was aware that Baptiste was unhappy
with the new arrangenent. |t grew suspicious when Baptiste
called in sick the week he was to begin training for the
backup position. The Conpany hired a private investigator who
vi deot aped Bapti ste working as a | andscaper and a cook during
the period in which he had clained to be sick. Baptiste,

t herefore, was suspended. When he returned fromthe
suspensi on, Baptiste bid on, and was awarded, a job outside
the nmeter repair departnment.

As a result of the transfer, plaintiff becane the | east
seni or nenmber of the department and was thus the next in |ine
to be trained for the new position. He was scheduled to begin
trai ning on Monday, October 23, 2000. On Friday, October 20,
2000, however, plaintiff’s physician, Dr. Bouchard, sent the
Conpany a letter informng it that plaintiff was “physically
unable to work in a position that will require himto be in
and out of vehicles, lifting, bending and reaching.” (Award
at 4.) The letter inforned the Conpany that plaintiff should
continue to work at his current position, because while
plaintiff’s back problens were stable at that tinme, to change
his work status could potentially create unnecessary physi cal
probl ems. Despite Dr. Bouchard s warning, however, plaintiff

wor ked the bal ance of Friday, October 20, 2000 wi t hout



conpl ai ni ng of any back probl ens.

The Conpany circul ated the note from Dr. Bouchard on that
day and di scussed what to do under the circunstances. Since
the letter raised the possibility that the new position woul d
further aggravate plaintiff’s back problens, the Conpany
determ ned that plaintiff should not begin his training, which
was the very next task that plaintiff was scheduled to
perform As a result, plaintiff was not allowed to work on
Monday, October 23, 2000. After receiving Dr. Bouchard’s
letter, the Conpany was al so concerned about whether plaintiff
shoul d continue to performhis current job in the nmeter repair
departnment, since it was at | east as physically demandi ng as
the new tenporary nessenger/stockroom position. As a neter
repai rman, plaintiff was required to |ift meters wei ghing 45-
50 pounds by hinmself and heavier nmeters with the help of other
enpl oyees. Plaintiff’s position in the departnent al so
requi red bendi ng and reaching.

The questions surrounding plaintiff’s physical
capabilities were further conplicated by the fact that
plaintiff did not claimto be presently suffering from any
injury or illness. Plaintiff had not claimed to have suffered
a worker’s conpensation injury, and through the close of

busi ness on Friday, October 20, 2000, plaintiff worked as a



nmet er repai rman without conplaint or incident.4 As a result,

t he Conpany determ ned that plaintiff was not eligible for
sick | eave under the CBA in effect at that tine.>

Nevert hel ess, the Conpany placed plaintiff on adm nistrative

| eave, without pay but with benefits, because Dr. Bouchard’'s
letter noted the risk of injury to plaintiff’s back if he
perfornmed the duties that were essential to his nmeter repair
position.® The Conpany notified plaintiff that he was
eligible to return to work as soon as a position was avail able
that he could safely performor when he could performthe
essential functions of his position with or wi thout reasonable
accommodat i on. ’

I n Novenmber 2000, the Union filed a grievance on

“Prior to plaintiff’s appointnent with Dr. Bouchard, plaintiff

did not suffer an injury or illness at work. Furthernore, none of
t he nedi cal docunentation submtted by plaintiff or by the Union
indicated that plaintiff suffered any recent acute illness or injury.

Plaintiff never reported to anyone that he had experienced any pain.

Plaintiff was not eligible for sick | eave under the CBA
because Dr. Bouchard' s letter did not establish that plaintiff was
suffering froman illness or injury. Plaintiff was not paid, because
there was no provision under the CBA which permtted the Conpany to
pay him Plaintiff was not working and so was ineligible for wages.
By his own adnission, plaintiff was not suffering froma sickness or
injury, and thus was not entitled to sick pay.

’The Conpany had a limted light duty programfor enpl oyees who
suffered a work-related injury. Plaintiff, however, was not offered
light duty, because he did not suffer an injury at work.

"Plaintiff ultimately returned fromleave in March 2001.
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plaintiff’s behalf seeking sick | eave benefits. During the
grievance process, the Conpany requested that Dr. Bouchard
clarify whether plaintiff could performthe essenti al
functions of his current position or those of the
nmessenger/ st ockroom position. The Conpany’s health nurse
wote to Dr. Bouchard and enclosed with the letter a
conprehensi ve job description for both positions. At that
point, plaintiff admtted that as of the October appointnent,
he had provided Dr. Bouchard with only a partial job

descri ption.

After receiving the Conpany’s inquiry, Dr. Bouchard
acknowl edged in a |letter dated Decenmber 4, 2000, that as a
result of the additional information provided by the Conpany,
he had a fuller understanding of the essential functions of
both positions. As a result, he determ ned that plaintiff
could return to his current position after physical therapy.
In the Decenber |etter, however, Dr. Bouchard nmade reference
to a recent exacerbation of plaintiff’s back condition. This
reference created additional confusion for the Conpany,
because plaintiff had not reported to work since October and

had not conpl ai ned of any injury sustained outside of work.?

|Plaintiff testified at his deposition that he believed he was
able to work during the first week of Decenber 2000.

8



On May 9, 2001, an arbitration hearing was conducted on
the denial of sick benefits. 1In the Award dated July 9, 2001,
the Arbitrator ruled in favor of the Conpany and deni ed
plaintiff’s grievance. The Arbitrator concluded that
plaintiff “was not a particularly credible witness at the
arbitration hearing” and that he had provided m sinformation
to Dr. Bouchard between October 20, 2000 and Decenber 4, 2000
about his medical condition. (Award at 8.) The Arbitrator
wrote that plaintiff “elected to m slead his doctor, in his
ill-advised effort to avoid the nmessenger work.”® (ld.) On
July 10, 2001, the day after plaintiff received a copy of the
Award, plaintiff began a | eave of absence from work due to
stress and a nmmjor depressive disorder. Plaintiff returned
fromthat | eave on June 11, 2002. During the period July 2001
to January or February 2002, plaintiff collected Tenporary
Disability Insurance paynents fromthe State of Rhode Isl and
and a sick | eave benefit fromthe Conpany.1® Starting in

January or February 2002, plaintiff received paynents under a

Plaintiff admtted during his deposition that he did not want
to train for the stockroom nessenger position, because he viewed the
j ob as deneani ng.

©On January 21, 2002, the Conpany | ocked out menbers of the
Union. As aresult, plaintiff received food distributions fromthe
Uni on during the | ockout period. Approximately six weeks after the
| ockout commenced, plaintiff began receiving between fifty to one
hundred dollars per week fromthe Union as a strike benefit.

9



Long Term Disability Benefit Plan. Plaintiff is currently
assigned to the sane job in the nmeter repair departnment as
t hat which he perfornmed prior to being placed on |eave in
Oct ober 2000.

On Novenber 22, 2002 the Conpany and the Union filed
nmotions for summary judgnment pursuant to Fed. R Civ. P. 56.
Plaintiff objected to the notions, and a hearing was schedul ed
on the matter. At the conclusion of the hearing, the Court
took the matter under advisenment. The parties have briefed
the issues and the matter is now in order for decision.

Di scussi on

| . Juri sdiction and Standard of Revi ew

A. Jurisdiction

Plaintiff filed this action pursuant to Section 301 of
the LMRA. Ordinarily, neither state nor federal courts have
jurisdiction over clains directly pertaining to those sections
of the LMRA dealing with the rights of enployees in the

context of collective bargaining procedures and unfair |abor

practices. Vaca v. Sipes, 386 U S. 171, 179 (1967). Congress
sought to avoid the adoption of conflicting |abor relations
rul es by |l eaving the devel opnent of those rules and
acconpanyi ng substantive |law in the hands of the Nati onal

Labor Rel ati ons Boar d. |d. at 180-181. As a result, an

10



enpl oyee is ordinarily required to exhaust any grievance or
arbitration remedi es provided by the CBA, and the enployee is
normal |y bound by the result of the arbitration proceeding.

Del Costello v. Teansters, 462 U S. 151, 163 (1983).

This preenption doctrine, however, does not apply to
cases involving an alleged breach of a union’s duty of fair
representation. Vaca, 386 U S. at 181. The Suprene Court

poi nted out in Vaca that “the question of whether a union has

breached its duty of fair representation will in many cases be
a critical issue in a suit. . .charging an enployer with a
breach of contract.” 1d. at 183. As it is well-established

that an individual enployee may file suit against an enpl oyer

for breach of a CBA, Del Costell o, 462 U. S. at 163, the

Suprene Court in Vaca concluded that Section 301 of the LMRA
permts an enployee to file a hybrid cause of action based on
a breach of contract claimagainst the enployer and the
subsequent failure to renedy that breach due to the
intervening failure of the union to represent the enployee
fairly. 386 U S. at 177. As a result, this Court has
jurisdiction over the present matter, because plaintiff has
filed a hybrid action by alleging that the Conpany breached
the CBA (Am Conpl. § 9) and by alleging that the Union

breached its duty to represent plaintiff’s interests fairly

11



during the arbitration proceedings. (Am Conpl. T 18.)
B. Standard of Review
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on summary judgnment notions:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent
as a matter of |aw
Fed. R Civ. P. 56(c). The critical inquiry is whether a
genui ne issue of material fact exists. A genuine issue is one
“supported by such evidence that a reasonable jury, draw ng
favorabl e inferences, could resolve it in favor of the

nonnovi ng party.” Hershey v. Donaldson, Lufkin & Jenrette

Securities Corp., 317 F.3d 16, 19 (1st Cir. 2003)(interna

guotation marks omtted). Furthernore, a material fact is
“one ‘that mght affect the outcome of the suit under the

governing law.'" United States v. One Parcel of Real Prop.

960 F.2d 200, 204 (1st Cir. 1992) (quoting Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986)).
On a notion for summry judgnent, the noving party bears

the initial burden of showi ng that there are no genui ne issues

12



of material fact for trial. Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). This burden may be nmet by show ng the
Court that a |lack of evidence exists to support the nonnoving

party’s case. Rochester Ford Sales, Inc. v. Ford Mtor Co.,

287 F.3d 32, 38 (1st Cir. 2002). Upon discharging that burden
t he nonnmoving party nust denmonstrate that the trier of fact
could reasonably find in the nonnmoving party’s favor with
respect to each issue on which that party has the burden of
proof at trial. 1d. 1In the end, the Court nust view al
evidence and related inferences in the light nost favorable to
t he nonmoving party. [d. “[When the facts support plausible
but conflicting inferences on a pivotal issue in the case, the
judge may not choose between those inferences at the summary

j udgnment stage.” Coyne v. Taber Partners 1, 53 F.3d 454, 460

(1st Cir. 1995). Indeed, as this witer has expl ai ned,
"[s]ummary judgnment is not appropriate nmerely because the
facts offered by the noving party seem nost plausible, or

because the opponent is unlikely to prevail at trial." Gannon

v. Narragansett Elec. Co., 777 F. Supp. 167, 169 (D. R I.
1991).

Al t hough the Court may not grant summary judgrment sinply
because the facts offered by the noving party appear to be the

nost credible, when a plaintiff fails to provide the Court

13



with a Statement of Disputed Material Facts as required by
Local Rule 12.1, the Court accepts as true the facts provided
by defendants in their statenents of undi sputed facts

acconpanying their nmotions for summary judgnment. D diviera

v. Rare Hospitality Int’l, Inc., 150 F. Supp. 2d 346, 349

(D.R 1. 2001). Local Rule 12.1 provides that “[a]lny party
opposing...a notion [for summary judgment] shall serve and
file, together with the opposi ng menorandum of |aw required
under Rule 12 of these Rules, a concise statement of all
material facts as to which he contends there is a genuine

i ssue necessary to be litigated.” D.RI. R 12.1(a)(2).

Al t hough plaintiff’s counsel has attenpted to set forth seven
di sputed issues of material fact in his nenmorandum opposi ng
the notions for summary judgnment, Local Rule 12.1 clearly
requires plaintiff to file a separate statenment of undi sputed
facts in conjunction with the menorandum opposi ng the notion
for summary judgnent.

The First Circuit has warned that “nonconpliance with...a
[local] rule, as manifested by a failure to present a
statenent of disputed facts...justifies the court’s deem ng
the facts presented in the novant’s statenent of undisputed

facts admtted....” Ruiz Rivera v. Riley, 209 F.3d 24, 28 (1s

Cir. 2000). As the Circuit noted in Rivera, federal courts

14



are concerned that, “absent such rules, summary judgnent
practice could too easily beconme a gane of cat-and-nouse,
giving rise to the ‘specter of district court judges being
unfairly sandbagged by unadvertised factual issues.’” 1d.

(quoting Stepanischen v. Merchants Despatch Transp. Corp., 722

F.2d 922, 931 (1st Cir. 1983)). Since the local rules provide
a structured framework for the summary judgment process,
parties ignore the rules at their own peril. 1d. at 28.

Thus, plaintiff’s failure to file a statenent of disputed
facts pursuant to Local Rule 12.1 results in this Court
adopting the facts provided by defendants in their respective
statenents of undi sputed facts. This witer, therefore, w|l
address the questions of lawin light of those facts.

D diviera, 150 F. Supp. 2d at 349.

1. Statute of Limtations

The relevant statute of limtations in a hybrid action
with respect to both the breach of contract clai magainst the
Conpany and the fair representation claimagainst the Union is
six nmonths, as dictated by Section 10(b) of the LMRA. Denars

V. Gen. Dynamcs Corp., 779 F.2d 95, 97 (1st Cir. 1985). The

plaintiff nmust not only prove the breach of contract, he nust
al so prove that the Union breached its duty of fair

representation. Hence, the cause of action accrues when

15



plaintiff received “notice of the alleged uni on wongdoi ng.”
Id. (internal quotations omtted). Consequently, this Court
must determne in the present case when plaintiff became aware
that the Union decided not to grieve plaintiff’s assignnment to
t he stockroom position and the corresponding failure of the
Conpany to post a vacancy notice for that position. View ng
the evidence in the |ight nost favorable to plaintiff, it is
clear to this Court that plaintiff became aware that the Union
woul d not file a grievance relating to the stockroom position
and vacancy posting no later than May 9, 2001. Since
plaintiff filed suit in this Court on November 26, 2001,
plaintiff may not recover under a 8 301/fair representation
cause of action if he had notice of any all eged wongdoi ng on
the part of the Union prior to May 26, 2001

Plaintiff asserted in his deposition that he had sought
two grievances. (Pl.’ s Dep. at 86.) Plaintiff clains he
sought one grievance chall enging his assignment to the
st ockroom position based on a violation of (1) his seniority
rights and (2) the CBA's requirenent that all job vacancies be
posted. (ld.) There is substantial disagreenent over
preci sely when plaintiff knew that the Union would not file
this grievance. The Union argues in its Menorandum in Support

of its Motion for Summary Judgnent that plaintiff knew wel

16



over a year before he filed this suit that the Union would not
file a stockroom vacancy posting grievance. (Union Mem Summ
J. at 13). Indeed, the Union argues that plaintiff knew that
this grievance would not be filed as early as Cctober 23,
2000. 1 (Ld. at 11-12.)

The Union correctly acknow edges, however, that for
pur poses of a summary judgnment notion, the evidence nmust be
viewed in the light nost favorable to the nonnoving party and
that the Court nust draw all reasonable inferences in favor of
that party. Hershey, 317 F.3d at 19. Consequently, this
Court nust adopt the version of events nost favorable to
plaintiff. As a result, this Court concludes that plaintiff
did not know that the Union would not pursue the stockroom
position/vacancy posting grievance until My 9, 2001-the day
of the arbitration proceedi ngs—because in the m dst of
plaintiff’ s deposition testinony, plaintiff acknow edged t hat
this was the day he discovered that the grievance woul d not be

pursued. (Pl.’s Dep. at 88, 211.) Thus, even assum ng that

“The Union offers plaintiff's testinony during his deposition
in support of this contention. The Union points to plaintiff’s
assertion that he asked Conroy to file a grievance contesting a
violation of his seniority rights and that Conroy’'s response was
“Ii]Jt’s not a grievable issue.” (Pl.'s Dep. at 87.) Consequently,
the Union asserts that when Conroy nade that assertion, the statute
of limtations began to run, because at that nonent plaintiff knew
that the Union would not file the grievance on his behalf.

17



plaintiff did not know about the Union’s alleged wongdoi ng
until May 9, 2001, plaintiff clearly knew prior to May 26,
2001 that the Union would not pursue the stockroom
position/vacancy posting grievance. As such, the statute of
limtations on plaintiff’s hybrid cause of action expired on
Novenber 9, 2001.

Plaintiff also asserts that he sought a second grievance
relating to his placenment on adm nistrative | eave w thout pay.
The Union did, in fact, pursue this grievance. As a result,
plaintiff’s claimagainst the Union in this regard is for
i nadequat e representation during the grievance and arbitration
proceedi ngs. Although neither the Union nor the Conpany
claims that the statute of limtations expired with regard to
plaintiff’s inadequate representation claim it is evident
that the statute of limtations expired prior to plaintiff
filing that claimas well.

In the amended conplaint, plaintiff alleges a conflict of
interest on the part of Conroy, the President of the Union who
represented plaintiff at the arbitration. (Am Conpl.
16(a)). The Court, therefore, nust determ ne when plaintiff
becanme aware of this alleged wongdoing on the part of the
Union. Demars, 779 F.2d at 97. It is evident from

plaintiff’'s deposition testinony that he never requested that

18



anyone ot her than Conroy serve as his representative. (Pl.’s
Dep. at 186.) Plaintiff |ikew se never asked Conroy to hire a
| awyer to represent plaintiff during the arbitration. (l1d.)

It is clear, however, fromplaintiff’s deposition that
plaintiff believed Conroy had a conflict of interest in
serving as his advocate at the time of the arbitration
proceeding itself.12 |In fact, plaintiff has failed to present
the Court with any evidence that indicates that plaintiff did
not know at the tinme of the arbitration all the facts on which
he now bases his conflict of interest claim Thus, plaintiff
knew about the Union’s all eged wrongdoing with regard to
Conroy’s conflict of interest as of May 9, 2001. Since the
cause of action accrues when a “plaintiff knows, or reasonably
shoul d know, of the acts constituting the union s wongdoing,”
the statute of limtations with regard to the adm nistrative

| eave grievance began to run on May 9, 2001 when it was cl ear
that plaintiff knew of Conroy’s alleged conflict of interest.

Graham v. Bay State Gas Co., 779 F.2d 93, 94 (1st Cir. 1985).

2plaintiff stated during his deposition that Conroy:
[Rleally never tried to represent me, as far as |’ m concer ned,
for the sinple reason that he's the one that went to the
conpany to try to get this job...because he wanted the job that
I was doing in the Proving Room And he admitted it nore than
once to nyself and M chael Baptiste. He said that he should be
in there instead of us. He said we were screwing him

(Pl."s Dep. at 188.)
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Consequently, the statute of limtations expired as to this
hybrid 8301/ fair representation claimon Novenber 9, 2001.13

[11. Hybrid 8 301/ Fair Representation Actions

Neverthel ess, even if this Court were to conclude that
plaintiff filed this action before the statute of limtations
expired, after viewing all the evidence and rel ated inferences
in the light nost favorable to plaintiff, this Court concl udes
t hat no reasonable fact finder could find that the Conpany
breached the CBA and that the Union breached its duty of fair
representation.

In a hybrid cause of action, plaintiff rmust prove both

that the Conpany breached the CBA and that the Union breached

BEven if the statute of limtations had not yet expired with
regard to plaintiff's fair representation claim plaintiff has
clearly waived his conflict of interest claim Plaintiff failed to
rai se his concerns regarding the ability of Conroy to represent
plaintiff during the grievance and arbitration proceedings. The
First Grcuit enphasized in Early v. Eastern Transfer, 699 F.2d 552
558 (1%t Gr. 1983), that a party nust ordinarily raise a claimof
personal bias or conflict of interest when it could have been raised
at the hearing to which it applies. As discussed above, plaintiff
admtted in his deposition testinmony that he was aware of the all eged
conflict of interest prior to the arbitrati on proceeding. Had
plaintiff raised the alleged conflict of interest prior to the
arbitration hearing, the Union m ght have appointed an alternate
official to represent plaintiff. See id. Athough it was the
arbitrator who was all egedly biased in Early, the rational e enpl oyed
by the First Grcuit is applicable to the case at bar. That is, this
Court “cannot accept that parties have a right to keep two strings to
their bow-to seek victory before the tribunal and then, having |ost,
seek to overturn it for bias never before clained.” 1d. Thus,
plaintiff has waived his conflict of interest claim because he knew
of the alleged bias at the tine of the arbitration and failed to
raise it during that proceedi ng.

20



its duty of fair representation. DelCostello, 462 U. S. at
164-65. The cl ains against the enployer and the union are
“inextricably interdependent.” 1d. This neans that plaintiff
must provide “sufficient evidence from which a reasonable
factfinder can conclude not only that the di scharge was

i nproper but also that the union’s breach underm ned the

gri evance process and thereby contributed to the error.”

Mul vihill v. Top-Flite Golf Co., 2003 W 21508373, *4 (1st Cir.

2003) .

A. Duty of Fair Representation

In order to succeed in a suit alleging a breach of the
duty of fair representation, plaintiff nmust show that the
Union acted in a manner that was “arbitrary, discrimnatory,

or in bad faith.” Mller v. United States Postal Serv., 985

F.2d 9, 11 (1st Cir. 1993)(quoting Vaca, 386 U. S. at 190). The
Union’s actions, however, are arbitrary only if the Union’'s
“behavior is so far outside a w de range of reasonabl eness as
to be irrational.” 1d. at 12 (internal quotations omtted).
Wth regard to the stockroom position/vacancy posting,
the Union made the determ nation that the matter was not
grievable. Consequently, plaintiff nust prove that the Union
acted in an arbitrary manner in reaching this conclusion. The

Union’s “mere negligence or erroneous judgnment will not
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constitute a breach of the duty of fair representation.” |1d.
The First Circuit has enphasi zed that a uni on should be given
“great latitude in determning the nerits of an enpl oyee’s
grievance and the level of effort it will expend to pursue
it.” 1d. As the Suprene Court enphasized in Vaca, if an
“individual enployee could conpel arbitration of his grievance
regardl ess of its nerit, the settlenment nmachinery provided by
the contract would be substantially underm ned, thus
destroying the enployer’s confidence in the union’ s authority
and returning the individual grievant to the vagaries of

i ndependent and unsystenmatic negotiation.” 386 U S. at 191.
Thus, the Union’s failure to pursue the stockroom
position/vacancy posting grievance “constitutes a breach of
the duty of fair representation only when the union’s

ot herwi se good faith decision is arbitrary.” Mller, 985 F. 2d
at 12.

In the present case, plaintiff alleged in his conplaint
that the Union conspired with the Conpany “to arbitrarily
assign [p]laintiff to fill a vacancy outside of [p]laintiff’s
Met er Repair Departnment wi thout posting the vacancy” so that
Conroy and Union officer, George Hathaway (“Hathaway”) could
obtain plaintiff’s qualified and preferred status. (Am

Compl. § 13.) Plaintiff also contends that the Union and the
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Conpany retaliated against plaintiff when he conpl ai ned about
the “wrongful taking of his status and job rights” by
assigning plaintiff to denmeani ng work assi gnments and by

pl acing plaintiff on unpaid admnistrative |leave. (ld. Y 14.)
Plaintiff, however, has failed to provide any evidence in
support of these assertions. |In plaintiff’s menorandum
opposing the Union’s notion for summary judgnment, plaintiff
argues that Conroy refused to grieve the stockroom

posi ti on/vacancy posting, because it would “unravel...[his]
ulterior nmotive....” (Mem Opp’'n Summ J. at 5.) Plaintiff,
however, fails to cite any depositions, answers to
interrogatories, adm ssions on file, or affidavits in support
of his contentions. Sinply put, plaintiff cannot survive a
nmotion for summary judgnent sinmply by alleging in his anmended
conplaint that the Union acted in an arbitrary manner. Thus,
even if the statute of limtations had not expired as of
Novenmber 9, 2001, it is clear to this Court that no reasonable
fact finder could find in favor of plaintiff based on these

mere assertions.

“YFurthernore, plaintiff's counsel appears to be confused in his
opposi tion menorandum Counsel argues that plaintiff asked Conroy to
file a grievance concerning the Conpany's failure to post the
st ockroom vacancy pursuant to Article XI of the CBA (Mem Qpp’'n
Summ J. at 5.) Plaintiff’s counsel then asserts, however, that
al though Conroy initially refused, a grievance was eventually filed
after plaintiff sought assistance froma Union steward. (ld.) This
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Lastly, this Court nust determ ne whether the Union
breached its duty to represent plaintiff fairly during the
proceedi ngs contesting the Conpany’s decision to place
plaintiff on unpaid adm nistrative |eave. Plaintiff alleges
that the Union breached its duty, because (1) Conroy, his
representative at the arbitration hearing, “had a vested
interest in the outconme of the proceeding and a conflict of
i nterest because he expressly supported the...[Conpany’ s]
decision to place [p]laintiff on unpaid |eave,” (2) the Union
failed to present and argue plaintiff’s case during the
arbitration by not exerting its “best efforts to obtain and
present wi tnesses and docunmentary evidence” that were
favorable to plaintiff;*® (3) that the Union intentionally
“m sconstrued the issues to be presented and resol ved” at the
arbitration; and (4) that the “Union was notivated by
hostility toward plaintiff.” (Am Conpl. ¥ 16.)

As was previously discussed, plaintiff’s conflict of

Court, however, must note that a grievance was never filed pursuant
to Article XI. Rather, the Union filed a grievance pursuant to
Article X of the CBA in order to contest the Conpany’'s decision to
pl ace plaintiff on unpaid adm nistrative | eave.

Bplaintiff contends that the Union's representation of
plaintiff at the arbitration proceedi ng was “spurious, carried on in
bad faith, and deliberately designed to give [p]laintiff the fal se
i mpression that a sincere effort was being made by the Union to
resolve the grievance.” (Am Conpl. T 18(b).)
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interest claimfails, because the statute of limtations has
expi red, and because he waived this claimby failing to raise
this issue during the arbitration proceedings. As for whether
the Uni on adequately argued plaintiff’s case during the
arbitration, plaintiff has failed to allege sufficient

evi dence upon which a reasonable fact finder could find in his
favor. In his opposition neno, plaintiff sinply states that
whet her he was fairly represented “during the grievance and
arbitration stages is a disputed issue of material fact.
Plaintiff’'s allegation that the Union President had a personal
agenda and ulterior notive for sabotaging [p]laintiff’s
grievance and arbitration rights further accentuates the

exi stence of disputed material facts which make Summary
Judgnent i nappropriate.” (Mem OCpp’'n Summ J. at 4.) DMere
assertions and all egati ons which provide the Court with no
addi ti onal concrete evidence as to the existence of a disputed
fact do not enable plaintiff to survive a notion for summary
judgnment. Plaintiff’s counsel in his discussion of Conroy’s
al l eged “ulterior notive” does nothing nore than reiterate the
assertions made in the anended conplaint. |In short, such
assertions do not permt a reasonable fact finder to find in
favor of plaintiff.

Li kewi se, plaintiff sinply, and w thout corroborating
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evi dence, contends in his opposition meno that Conroy “franed
the issues to be arbitrated after discussion with the
arbitrator and the opposi ng Conpany, but w thout participation
from[p]laintiff; and that for all intents and purposes, the
arbitration was conducted in a manner in which...[plaintiff]
was conpassed about until dizzy, battered and bruised.” (ld.
at 5.) Plaintiff’s assertion that a disputed issue of
mat eri al fact exists does not create a disputed issue of
mat erial fact. Thus, w thout providing any concrete evidence
to support the contention that the Union m sconstrued the
i ssues to be decided during the arbitration, plaintiff cannot
survive a notion for sunmmary judgnent.

Lastly, plaintiff contends that the Union was notivated
by hostility. Hostility on the part of the Union, however,
does not, by itself, establish a breach of the duty of fair

representation. MacKnight v. Leonard Mdrse Hosp., 828 F. 3d

48, 51 (1st Cir. 1987). Aninosity on the part of the Union is
insufficient to establish a breach unless plaintiff shows that
the “handling of the grievance was itself materially
deficient.” |1d. (citations omtted)(enphasis in original).
The lynchpin to establishing a breach of the duty of fair
representation is the denonstration of a nexus between the

al | eged wrongdoi ng and the deficiency in the grievance or
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arbitration proceedings. See id. Plaintiff has clearly
failed to illustrate the nexus in this case. 1In his
opposition to the notion for summary judgnent, plaintiff
sinmply regurgitates the allegations set forth in the anended
conplaint. Thus, even if this Court were to accept that the
Uni on was hostile to plaintiff, plaintiff nust still
illustrate how that hostility resulted in an inadequate
grievance process. 1d. Consequently, this Court holds that
no reasonabl e fact finder could conclude that the Union was
noti vated by any neasurable | evel of hostility which adversely
af fected the grievance and arbitration proceedi ngs.

B. Breach of the CBA

Al t hough plaintiff cannot prevail in this hybrid action,
because he has failed to establish that the Union breached its
duty of fair representation, even if plaintiff had shown that
the Union had breached its duty, it is clear to this Court
that the Conpany did not breach the CBA. In his anmended
conplaint, Plaintiff alleges that the Conpany violated Article
Xl, Section 1 of the CBA by assigning plaintiff to the
tenporary stockroom position wi thout posting the vacancy.

(Am Conpl. ¥ 9.) Plaintiff also clains that the Conmpany

wrongfully placed plaintiff on unpaid adm nistrative |eave in
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violation of Article X, Section 1 of the CBA. ¢ (ld. T 14.)
Wth regard to the question of the stockroom position/vacancy
posting, as was discussed above, the six nonth statute of
[imtations has expired, and thus plaintiff's claimis
untimely.

The question that remains, therefore, is whether
plaintiff was put on adm nistrative |leave, with benefits but
wi t hout pay, in violation of the CBA. The Union filed a
grievance contesting the unpaid adninistrative | eave and the
matter proceeded to arbitration. The Arbitrator denied
plaintiff’s grievance on July 9, 2001 concluding that the
Conpany did not violate the CBA. (Award at 8.) Normally,
great deference is granted to an arbitrator’s deci sion.

Shaw s Supernmarkets, Inc. v. United Food & Comm Wbhrkers

Uni on, 2003 W. 21458530, *5 (D.R. I. 2003). Judicial review of
an arbitration award is typically “extrenmely narrow and

exceedi ngly deferential.” Keebler Co. v. Truck Drivers, Local

170, 247 F.3d 8, 10 (1st Cir. 2001)(internal quotations

omtted). When parties contractually commt to resolve

BArticle X, Section 1 of the CBA entitled “Sick Benefits” reads
in pertinent part, “[t]he purpose of the Plan is to provide wage
repl acenent for enployees who are genuinely sick or
di sabl ed....Before benefit allowance can be paid...for sickness or
di sability which extends five (5) or nore working days, a Physician's
Certificate of Disability shall be submtted to the Conpany.” (Award
at 2.)
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di sputes by arbitration, those disputes are virtually al ways

won or | ost before the arbitrator. Teansters Local Uni on No.

42 v. Supervalu, lInc., 212 F.3d 59, 61 (1st Cir. 2000). One

exception to this otherwi se stringent rule involves a
plaintiff who brings a hybrid cause of action pursuant to

Section 301 of the LMRA. Del Costell o, 462 U. S. at 164. The

Suprenme Court enphasized in Del Costello that in the case of a

hybrid 8§ 301/fair representation claim “an enployee may bring
suit agai nst both the enpl oyer and the union, notw thstandi ng
the outcone or finality of the grievance or arbitration
proceeding.” 1d. Hence, the question is whether the
undi sputed facts indicate that placing plaintiff on unpaid
adm ni strative |l eave was contrary to the CBA. |d. at 165.

As di scussed above, plaintiff was scheduled to begin
training for the tenporary stockroom position on Monday,
Cct ober 23, 2000. On Friday, October 20, 2000, however
plaintiff’s physician, Dr. Bouchard, sent the Conpany a l|letter
informng it that plaintiff was physically unable to work in a
position in which he would be required to engage in activities
such as |ifting, bending and reaching. The letter inforned
t he Conpany that plaintiff should remain in his current
position as a neter repairman, because changi ng positions

coul d cause plaintiff unnecessary back problens. The Conpany,
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however, becane concerned that plaintiff should not perform
his job as a neter repairmn, because that position required
the very same activities proscribed by Dr. Bouchard s letter.
To further conplicate matters, plaintiff never indicated that
he was presently suffering fromany injury or illness. (Pl.’s
Dep. at 50-53.) Indeed, Dr. Bouchard s letter specifically
stated that plaintiff’s back problens were stable. (Butler
Aff. 1 9.)

Clearly the Conpany faced a serious predicament. |If the
Conpany trained plaintiff for the stockroom position or
allowed plaintiff to continue working as a nmeter repairmn,
Dr. Bouchard s letter indicated that plaintiff would likely
injure his back. On the other hand, plaintiff was not
eligible for sick | eave under the CBA, because he was not
presently suffering froman illness or injury as required by
Article X, Section 1 of the CBA. Thus, without a basis on
whi ch to suspend or discipline plaintiff, the Conpany’s only
option was to place plaintiff on unpaid adm nistrative | eave.
The Conpany continued to provide plaintiff with health
i nsurance and other benefits, and indicated that plaintiff
could return to work when a position becane avail able that he
could safely perform or when he becanme capabl e of performng

the essential duties of his position with or without
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reasonabl e accommmodat i on.

The fact is, plaintiff was placed on adm nistrative
| eave, because of a doctor’s |etter which he procured under
guesti onabl e pretenses which he created. Plaintiff failed to
explain to Dr. Bouchard in full detail the responsibilities of
his current position. As a result, Dr. Bouchard was not aware
that the stockroom position required virtually the sane
physi cal activity as plaintiff’s current position in the meter
repair departnment. Thus, al though Dr. Bouchard's letter
recommended that plaintiff remain in his current position, the
letter clearly indicated that plaintiff was physically unable
to performthe duties associated with both the stockroom and
meter repair positions. Since the Conpany clearly abided by
the physician’s letter which outlined plaintiff’s physical
[imtations, this Court holds that no reasonable fact finder
could conclude that plaintiff was placed on unpaid
adm ni strative |eave in violation of the CBA.

Concl usi on

For the aforenentioned reasons, each defendant’s notion
for summary judgment is granted. As no federal clains remnin,
plaintiff’'s second nmotion to anend the conplaint to include
the state law clains of intentional infliction of enpotional

di stress and | oss of consortiumis denied.

31



Judgnent shall enter for defendants forthwth.

It is so ordered.

Ronal d R Lagueux
Senior U S. District Judge
August , 2003
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